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It IS NOT necessary to know much law to be a good lawyer; a man 
may doa great deal of very useful and very lucrative legal business 
without having to consider many serious questions of law, and the more 
business he does, the less time or inclination he may find to examine any 
such questions. Even if a man go into court he may succeed by certain 
personal qualities without much knowledge of legal principles, and if be 
only gets out the facts and presents them clearly, he may often rely on 
his opponent not being any more learned in the law than himself, and he 
can generally trust the judge to know more of the law of the case than 
either of them can find time to learn. At all events, men who have taken 
up the study of the law without education and have studied little law 
before their admission to the bar and less since, certainly do make them- 
selves useful and even distinguished in the profession. It is quite true 
that there is work in some branches of the profession for capable men 
who are not learned in the law, and that the work of a solicitor does not 
require the same kind of legal study or mental equipment as that of a 
barrister; and although we permit the same man to do the work of both 
it may not be desirable for us in this country to insist on such a high 
standard of education as is required in the countries of Europe. We can 
depend to some extent upon the survival of the fittest, and if it were 
only a question of the success of the lawyers, we could leave it wholly to 
them to educate themselves or not, as they pleased. The difficulty is 
that when men are licensed as attorneys and counsellors-at-law, they are 
the accredited officers of the courts, and are permitted to undertake all 
the duties of the profession. The state gives them an exclusive privi- 
lege, and should at least see that they are well enough educated to be 
reasonably fit for their duties. 






Tue AMERICAN Bar Association appointed a committee some years ago 
to inquire into this subject of legal education, and in 1891 the com- 
mittee were instructed to obtain information throvgh the United States 
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Bureau of Education, with regard to the studies required for admission 
to the bar in the various countries of Europe. The report of the Com- 
missioner of Education has lately been published by the Department of 
the Interior. The first chapter is the report of the committee of the 
American Bar Association on Legal Education in the United States; the 
second is the report of the commissioner himself on Legal Education in 
Europe. The report shows very clearly the striking difference between 
our system and that of the continental countries of Europe, with respect 
to preliminary education. ‘Admission to the Bar,” the commissioner 
says, “in all continental countries is obtained through the universities. 
4 While in England and America the erroneous idea is still pre- 
dominant, that a collegiate education need not necessarily precede pro- 
fessional study, in continental Europe it is still made a sine qua non. 
. . «+ To become a lawyer, a young man must have graduated in 
jurisprudence at a university.” There is no examination for the bar 
after obtaining the degree, but a thorough course at a gymnasium or 
lyceum is required before entering the university. In England, while 
no university degree is required, no person is admitted to begin the study 
of law in the Inns of Court, without baving passed a public examination 
at a university, or for the service of the crown, or a special examination 
in the English and Latin languages and English history. The preliminary 
examinations for solicitors are even more thorough. Their education is 
under the charge of the Incorporated Law Society, formed for the pur- 
pose in 1854, and given powers by statute in 1877. Candidates must 
pass preliminary examinations, before they can be admitted to an articled 
clerkship. This examination embraces writing, arithmetic, geography, 
Latin and two other languages, and requires a fairly good education and 
considerable acquirements. 

AN EFFORT has been made in New York to obtain some assurance that 
candidates for admission to the bar are fairly educated. It was provided 
by rule of the Court of Appeals in 1882, that before any person, not a 
graduate of a college, could enter upon a clerkship or upon a substituted 
course of study, or within three months after entry upon such course, he 
must pass a regents’ examination in arithmetic, grammar, geography, 
orthography, English and American history and English composition, 
and file a certificate of the fact signed by the secretary of the board of 
regents, and countersigned by the examiner. In 1891, the rule was 
amended so as to require the first year Latin, geometry and physics. 
We have no board of regents in this state. The state board of education 
exercises some of its functions, but without the aid of any such bvard 
the Supreme Court, with the aid of its own examiners, could easily pro- 
vide for preliminary examinations of men entering upon legal studies 
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without having had a college education. The examinations might be 
held in county towns, or they might be made in writing at any time and 
place, under the direction of a counsellor-at-law appointed for the pur- 
pose. ‘To require such examinations would not only tend to keep men 
from entering upon professional studies without proper education and 
mental training. but would also serve the important purpose of requiring 
men to enroll themselves publicly as law students, and not to permit them 
to begin as mere clerks or office boys, and then, after picking up a little 
knowledge of the law, trying their luck at passing an examination for 
an attorney’s license. 

The practice of law should be entered upon deliberately as a protes- 
sion, and not drifted into as an occupation. Three years of hard study 
with a well trained mind, is not too much to qualify a man for it. The 
tone and character of the bar will be better if no one is admitted to 
practice who has not deliberately devoted himself to the profession, and 
taken time to qualify himself by mental training and acquirements for 
the responsible duties of his calling. 

Tue New York Court of Appeals has made an important decision of 
the right to use trolley wires in the streets for the propulsion of cars. 
The question arose between a telephone company and a street railway 
company, but the decision of it involves the question decided differ- 
ently by the New Jersey Supreme Court in Green v. Trenton Horse R. 
R. Co., 15 N. J. L.J., 39; 54. N. J. L. (25 Vr.) 92. The telephone com- 
pany insisted that the street railway company had no authority under 
the charter to put up wires in the streets for the purpose of using elec- 
tricity as a motive power for its cars. The charter, passed in 1862, au- 
thorized the defendant ** to operate a street railroad in the streets of 
Albany, and to use the power of horses, animals or any mechanical or 
other power, or the combination of them, which said company may choose, ex- 
cept steam.” The Court said: “If the sovereign power has never 
granted to the defendant the right to make use of electricity in the trac- 
tion of its cars in the streets of Albany, it must respond to the plaintiff, 
and to all others whose lawful pursuits are invaded by its illegal proced- 
ure. But we think it is clear that under the act of 1862, (chapter 233) 
and the ordinances of the common council of the city the defendant was 
invested with the authority to adopt this method of transportation and to 
place in the streets in question the apparatus and fixtures necessary for 
its practical and efficient use. The choice of a motive power is not ex- 
pressly limited in the statute except by the exclusion of the force of 
steam. It is not impliedly limited except that the power selected must 
not be of such a kind or require such a mode of application as will make 
it a public nuisance or render the passage of the streets unsafe or danger- 








68 THE NEW JERSEY LAW JOURNAL. 


ous for travelers availing themselves of the ordinary means of locomo- 
tion. The report of the referee removes all doubt with reference to the 
safety and practical usefulness of the system adopted by the defend- 
ant. The Court then goes on to state what the findings were and says 
they must be deemed to have been supported by competent proofs and 
that they leave no room for the contention that the use of this system 
(the single trolley system) is unsafe or dangerous,or in any degree a pub- 
lic nuisance. The case was Hudson River Telephone Co. vy. Watervliet 
Turnpike and Railroad Co., 32 N. E. Rep. 148, decided Oct. 11, 1892. 
The case had already been before the Court of Appeals on an applica- 
tion for preliminary injunction, (121 N. Y. 397, 24 N. E. Rep. 832) and 
had been discussed in several opinions of the Supreme Court (56 Hun. 
67; 61 Hun. 141; Keasbey on Electric Wires, 144-147.) The last 
decision of the general term was affirmed by the Court of Appeals. The 
decision of the Supreme Court of New Jersey was made on a writ of 
certiorari at the suit of a landowner who objected to setting up poles in 
the street in front of his land. The statute passed in March, 1886, au- 
thorized the street railway company to use electric motors, but the Court 
held that under the evidence it appeared that there was in use at that 
time an electric motor which did not require the use of poles and wires, 
and that the right to use these obstructions to the street could not there- 
fore be implied. The decision of Vice Chancellor Van Fleet, however, 
in Halsey v. Rapid Transit Street Railway Co., 47 N. J. Eq. (2 Dick.) 
380, was in harmony with the recent decision of the New York Court of 
Appeals. 


-°-- oe —_—____—— 


LIABILITY OF PROMOTERS OF CORPORATIONS FOR 
SECRET PROFITS. 


BY GEORGE B. WHITESELL. 


The term promotion, as used in connection with corporations, is rather 
a term of business than of law, and is used as the summing up in a 
single word of a number of business operations familiar to the commer- 
cial world, by which a corporation is brought into a legal existence. 

In Trycross v. Grant, reported in Law Rep., 2 C. B. Div. 469, 541, a 
promoter is defined to be ‘‘ One who undertakes to form a company with 
reference to a given project, and to set it going, and who takes the neces- 
sary steps to accomplish that purpose.” 

The subject of discussion is the relation of the organizer to the un- 
born company. Is he in any manner bound to account to the proposed 
members of the company for his actions and conduct previous to the 
actual organization of the unborn company? If so, when does this re- 
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lation begin, and what must its nature be, and how far must his actions 
be open to show those who contemplate becoming members of the cor- 
poration? 

That one occupying a trust relation can make no profit by reason of 
his position is axiomatic. But there are cases where this relationship is 
by no means clear and easy to establish. 

At first blush it might appear that such a promoter must have been 
actually employed by the contemplated company to act on its behalf be- 
fore such a relation would be established as to make such a promoter 
liable to them for his conduct prior to the company’s organization. 

And further. if no such contract was made the promoter acted on his 
own behalf, and before any steps were taken to form the corporation, he 
occupied the position of a vendor, and could make any profit he could 
induce others to pay, or retain any part of the property contracted for 
that he sees fit. 

Persons who take an active part in procuring subscriptions, and in 
organizing a corporation or company, occupy a position which is fre- 
quently difficult to define in precise terms. In Whaley Bridge Calico 
Printing Company vy. Green and Smith, L. R., 5 Q. B. 111, the judge 
says: ‘*A man who carries about an advertising board in one sense 
promotes a company, but in order to see whether relief is obtainable by 
the company, what is to be looked to is not a word or name, but the acts 
and the relations of the parties.” 

Lydney & Wigpool Iron Ore Company v. Bird, L. R., 33 Chan. Div. 
85, held that although a promoter of a company cannot be considered as 
an agent or trustee for the company, the company not being in existence 
at the time, yet the principles of law of agency and trusteeship are ap- 
plicable to his case, and he is accountable for all moneys obtained by him 
without the consent of the company. Although acting as agent of ven- 
dors of property to be used by the company, he can make no profit with- 
out the company’s consent. 

Where property is to be purchased, and the owners thereof deal with 
a promoter, representing a number of persons who have in contemplation 
the organization of a corporation and the use of such property for its 
benefits, it is clear the promoter occupies a position of trust or agency. 

It is a common practice for persons who own property, or who have ac- 
quired certain options to project and form a corporation, and induce 
others to become stockholders for the purpose of selling the property to 
the corporation at a profit. 

There is no rule of law which prohibits such a transaction, and there 
should be none. The law encourages a free alienation and transfer of 
property, both real and personal ; nor does the mere fact that a profit is 
made in such a transaction render the party liable to account therefor. 
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But the persons who thus project and form a corporation by soliciting 
and procuring others to subscribe for and take shares of stock for the 
purpose of selling or turning over to the company property which they 
own or have a right to acquire by executory contract, do occupy a 
double position. 

On the one hand they represent their own interest in respect to the 
disposition of the property. On the other they represent the proposed 
corporation. So persons who subscribe for stock have a right to assume 
that the promoters are using their knowledge, skill and ability for the 
benefit of the company. 

The position of trust and agency being once established, the duty to 
make full disclosure and the liability to account for profits, made without 
such disclosure, follows, and has been clearly settled. But the point of 
most difficulty in this class of cases is as to the precise time when this 
fiduciary relation arises. On the one hand it is quite plain that a 
fiduciary relation between a promoter and a company may exist long be- 
fore the actual formation of a company by registration or otherwise. On 
the other hand it is obvious that something must be done beyond a mere 
purchase and re-sale to constitute such a relation—something must be 
done by a promoter to impose upon him the duty of protecting the in- 
terests of those who ultimately form the company. He assumes this 
duty if he induces them to trust him or tu trust persons under his con- 
trol; he also assumes such a duty, if he calls the company into existence 
in order that it may buy what he has to sell; but he does not assume 
such a duty by negotiating with persons who have themselves assumed 
this duty, and who are in no way under his influence. In such a case 
he deals at arms’ length, and any profits he may make are his. 

Although the property purchased by a promoter may be worth all the 
corporation was induced to pay for it, and although the corporation has 
received all that it was buying, such circumstances will not avail, and 
the promoter may be called upon to account strictly for any profits he 
may have made. Where one party buys property and then makes a 
ficticious sale to B., at an advance, and induces the company to take the 
property from B., at the alleged price of such fictitious sale, B. is, by 
his actions, thereby made a promoter of the common design and can be 
compelled to pay over to the company any profit he has made out of the 
transaction. Whaley Bridge Calico Printing Company v. Green & 
Smith, L. R., 5 Q. B. 111. 

The value of the property is wholly immaterial and cannot be made a 
feature in the case. It is also unnecessary for the company to rescind 
the contract, and the promoter secretly taking profits to himself can be 
compelled to disgorge and has no right to insist on the rescission of the 
sale; although he might have sold the property elsewhere for the same 
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price, or even at an increase, yet he is without remedy and must abide 
the consequences of his failure to disclose. Tyrell v. Bank of London, 
10 H. L. 26. 

Jurisdiction of courts of equity in such cases is sustainable on two 
grounds—fraud and trust. Where the undertaking is, in its inception, 
a bauble, courts of equity will sustain a bill by a shareholder of the after- 
wards-formed corporation to recover back monies which he has paid as 
deposits on his shares, on the ground of fraud. 

But where this is not the case, wherethe undertaking is bona fide inits in- 
ception, but is abandoned on account of the intervention of obstacles 
which render it impracticable to carry it out, the principle holds that the 
promoter is not the mere agent of the shareholders, but their trustee, 
and is liable to account to them as such. And the question of the bar- 
gains the promoter may make to be afterwards used for the benefit of 
the corporation has been held to be immaterial; although what the com- 
pany received is worth all or more than it paid. This constitutes no 
reason why the trustees should not disgorge. Aberdeen Railroad Co. v. 
Blakee, 1 Macq. 461; Pearson’s Case, 5 Ch. Div. 336, 341; Whaley 
Calico Co. v. Green, L. R., 5 Q. B. D. 109, 111; Tyrell v. Bank of 
London, 10 H. L. Cas. 26, 32; Michoud v. Girod, 4 How. 503, 553; 
Cumberland Coal Co. v. Sherman, 30 Barb. 553, 563-9. 

In the case of Benson v. Hearthorn, 1 Yo. & Col. 326, 340 it has 
been settled that this question of relationship did not turn upon the se- 
cret intentions of the promoter where options have been taken on land, 
whether at the time of taking such options he would form a corporation, 
and sell the land at a profit; but his relation to the company depends 
solely upon what he disclosed publicly. 

It is obvious that if the man has already purchased certain property 
and got a good bargain, it is no fraud to organize a company and sell 
the property to it at an advance. This does not come within the rule 
forbidding secret profits to promoters. It means that he must disclose 
to the company what he got, because he owes it to those towards whom 
he stands in the fiduciary relation to make such disclosure. They have 
a right to be put in possession of all the material facts concerning it which 
he possesses. It is only when the relation of trust between him and the 
company does not exist, and when he is dealing with the corporation as 
with a stranger, that he is entitled to conceal such facts from them. The 
leading case of Bagnall v. Carlton, L. R., 6 Ch. D 371, is a good exam- 
ple of this class of cases. A short review of this case may well be in 
keeping with the subject-matter of this paper. 

Bagnall gave Carlton an option on collieries and iron works at £290,- 
000, and agreed that if C. would complete a sale at that price to pay 
him a commission of £85,000. C. on the other hand deposited £20,- 
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000, to be forfeited in case he did not make such sale. By a sub-con- 
tract with Grant, C. agreed to pay him a part ofthe commission. It was 
then agreed to invite the public to form a company for the purchase of 
the property. The contract with Carlton and £290,000 was disclosed, but 
not the one for £85,000 commission. By Grant’s efforts the company 
was formed and bought the property at £290,000. Neither Carlton nor 
Grant became officers or shareholders of the corporation. The property 
was fully worth the price paid by the company. The court held that 
Carlton and Grant assumed a fiduciary relation to the company. (381). 
‘‘Where it is intended to form a company to conclude a contract of sale, 
and persons are employed to carry on the negotiations and do the work 
necessary to call a company into being for that purpose, all persons con- 
nected with the plan are promoters of the common design.” (381, 382, 
383). Although Carlton and Grant were the known agents of the ven- 
dors, they placed themselves in the attitude of agents for the company, 
by thus conceiving the plan of forming a company and inviting others to 
join it. (383, 385). 

A promoter may sell his property to a company formed by him, but, 
like any other fiduciary, he must disclose all the facts in respect to the 
property. (386). 

The next great case was the litigation over the Emma mine which af- 
fected a number of Americans prominent in public life. In deciding this 
case the court premised by remarking ‘that it was not necessary to be a 
lawyer to be an honest man,” and then laid down the rule governing per- 
sons issuing prospectuses, either printed or perambulating, that “‘ The 
persons by whom this representation was made, did, by making it, by in- 
inviting and soliciting the confidénce of the persons to whom it was ad- 
dressed, contract fiduciary relations with those persons.” 

The case of Tyrell v. Bank of London, referred to above, goes very 
far. T., a solicitor of a banking house, made an agreement with R. by 
which he received an interest in a certain piece of property belonging to 
R. T. induced the company to purchase the property without disclos- 
ing the fact that he owned any interest therein. The bank discovered 
his interest after the purchase and on suit the House of Lords held that 
although it was not shown that he acquired an interest in the property 
with the intention to sell it to his clients, yet by reason of the fact that 
he did not disclose such facts the company could recover his profits over 
and above what his share had cost him. 

As a man who has formed a company, he cannot make secret profits; 
he must let the company know what his profits are or have been and 
deal openly with them, and, so to speak, at arm’s length. It has been held 
by a learned and discriminating author that when a person becomes a 
party to a transaction, whether inchoate or complete, with intention that 
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ny Div. 369, held that the rule applies to all contracts entered into with the 
nor intention that the corporation shall be formed to carry it out and this has 
rty been affirmed in Lydney Iron Co. v. Bird, 33 Ch. Div. 85, 94; Aff’d., 
hat 60 L. T. Rep. 501; Cornell v. Honey, 8 C. P. 328, 334; Phosphate t 
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transaction. 
The law says and has always said: “Thou shalt not steal.” Projec- 
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tors and directors have thought and appear still to think, that the word 
“thou” does not mean them. In this they are mistaken. Equity 
pierces all the disguises of legal form to reach the fraud, and is blind 
to any distinction between the fraud perpetrated by a projector or di- 
rector upon his corporation and its unsuspecting stockholders, and the 
fraud perpetrated by a guardian upon his ward, the partner upon his 
co-partner, the agent his principal. It is wberrima fides, which is ex- 
acted in all these relations. 

When persons undertake the promotion of a company for the purpose 
of purchasing certain existing property, under an agreement with the 
owner and proposed vendor of such property, by which they are to re- 
ceive a certain compensation for promoting the company, they are bound 
to disclose to those they induce to become members of the company what 
their compensation is to be. The concealment of such an agreement is a 
fraud on the company. It amounts to an agreement by the vendor with 
the agent of an intended purchaser to give him a bribe to betray the 
interests of his principal. If the promoters of a company conceal such 
an agreement from those whom they induce to join it, and the company 
proves abortive, they will not be allowed in the winding up of the com- 
pany compensation for their services, either before or after the forma- 
tion of the company. The reason is that labor performed by them in 
inducing persons to become members of a company by fraudulently con- 
cealing from them a certain material fact, is, in the eye of a court of 
equity, deemed to have been of no value to the company 

There is a paucity of American cases on the subject in hand, but those 
which have come up before the courts for adjudication have been set- 
tled according to the English cases, and the doctrine is substantially 
given in the cases recited above. 

Although he is not the agent of the company yet unborn, the moment 
the charter is received all the acts of the promoter prior to its existence 
are rigorously scrutinized by the law of agency and trusteeship. 

The courts have settled the doctrine that whenever a person makes a 
contract for the purchase of land and adopts the plan of causing a corpo- 
ration to be formed to take the property, he assumes toward the persons 
who accept his invitation to take stock in that corporation a fiduciary 
relation and all his acts must be characterised by the most perfect good 
faith. 

This does not disable him from making a profit or earning a commis- 
sion, but it does require a full and frank disclosure on his part of the 
exact truth and of his precise interest in the premises and does not per- 
mit him to make a profit out of the transaction secretly and without the 
consent of the corporation. 


CARTHAGE, Mo. 
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BUSINESS IN THE UNITED STATES COURTS. 


BY JOSEPH C. CLAYTON, ESQ. 





The bar generally, outside of the few who give special attention to 
Federal Practice, has but little knowledge concerning the extent of bus- 
iness in the United States Courts. 

The annual report of the Department of Justice is before the writer, 
and furnishes official data which he uses in this article. The causes 
which arise in the Federal courts are determined under the system of laws 
and procedure established by the United States, which in many re- 
spects are very different from the systems of law prevailing in the State 
Courts. The rigid observance of the distinctions between the law and 
the equity sides of the Court, often seem antiquated to young lawyers, 
or to those bred to code-practice. But to those who have grown up in the 
reverent observance and practice of stern separation of the law side from 
the equity side, and who delight in constitutional, admiralty, patent, 
land-grant, or ‘‘spoliation” questions, the Federal practice is most 
attractive. 


THE SUPREME COURT. 





At the close of the last term the docket showed a decrease of 120 cases 
as compared with the previous term. At the October term, 1891, there 
were docketed 383 cases of which 379 were appellate and 4 were original 
cases, making the total for that term 1582, of which 1569 were appellate 
and 13 original. Of these 503 were disposed of. Of the 496 appellate 
cases disposed of, 185 were affirmed, 103 reversed, 105 dismissed, 97 
settled by parties and dismissed, 2 in which questions certified to the 
court were answered, and 4 were denials of petitions for certiorari. 

At that term (Oct., 1891) 43 cases were decided in which the United 
States were concerned, of which 22 were decided in favor of and 20 
against the United States, and in 1 criminal case certified questions were 
answered. Of those which the United States appealed 9 were affirm- 
ed, 6 reversed and 1 dismissed. Four cases were appeals from the 
Court of Claims, 3 being affirmed and 1 reversed. Besides the decided 
cases in which the United States were interested 35 others were other- 
wise disposed of, so that the total number of cases in which the United 
States were a party disposed of, at the October term of 1891, was 78. 
This does not, however, include 5 cases on the original docket, 4 of which 
were decided in favor of and 1 against the United States. 


CIRCUIT COURTS OF APPEALS. 
Total number of cases docketed prior to Nov. 1, 1892, was 841, of 
which 403 were disposed of. Of these there were 833 civil, me 8 


criminal appeals. 
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CIRCUIT AND DISTRICT COURTS. 


On July Ist, 1892, there were pending in all of the Circuit and Dis- 
trict Courts, 2,264 civil cases in which the United States was a party. 
Of this number 341 were from the Southern District of New York, 276 
from the Eastern District of Pennsylvania, 182 from the Northern Dis- 
trict of California, and 114 from Massachusetts. 

On July 1st, 1892, there were pending in the District and Circuit 
Courts, 9,709 criminal cases. Of this number 1,132 were in the District 
of Columbia, 1,149 in the Northern District of Mississippi, and 158 in 
the Southern District of New York. 

On July Ist, 1892, there were pending 44,809 civil suits in which 
the U. S. was not a party; of these 13,326 were begun in the preceding 
fiscal year—the largest numbers being, in Utah, 1,935, Southern District 
of New York, 1,517, Oregon, 1,453, Iowa Districts, 1,030 and Eastern 
District of Pennsylvania, 721. 


COURT OF CLAIMS. 


The past year shows a great increase in the number of cases in this 
court. The total of cases under all the jurisdictions on the docket, Nov. 
1, 1892, is 21,909, an increase of 2,818 over the previous year. ‘During 
the year 1,214 cases were disposed of. The Attorney General antici- 
pates a great increase in the business of this court, and very properly 
suggests substantial enlargement in the working force both of the Court 
and of the Department of Justice. To the writer it seems that this vast 
accumulation of business should be cleared off by the appointment of a 
large number of qualified referees with powers analagous to those of an 
‘‘ Advisory master”—whose report needs only formal ratification to be- 
come the judgment of the court. 


INDIAN DEPREDATIONS. 


Under this branch, and prior to Nov. Ist, 1892, there were filed 
8,596 petitions, claiming in the aggregate, $33,151,050.67. Of these 
petitions 337 have been disposed of, 244 in favor of, and 93 against, the 


government. 
TREASURY SUITS. 


The Solicitor of the Treasury has a vast litigation in his charge, 
against defaulting public officers (1); post office suit (2); suits on custom 
house bonds (3); to recover fines, etc., under navigation and revenue 
laws (4); for refunding of duties, ete., in line of duty of collectors, ete.; 
(5) other suits in which United States is a party, and not within the 
other classes (6). During the fiscal year ending June 30, 1892, there 
were begun 5,152 suits: 12 of class 1 for recovery of $33,271,81; 540 
of class 2, for recovery of $59,451.49; 38 of class 3, for the recovery of 
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$13,547.49 ; 247 of class 4, for the recovery of $30,899.69 ; 308 were 
of class 5; and 4,007 were of class 6, for the recovery of $2,190,839.76 ; 
making a total sued for of $2,328,010.24. 

Three thousand one hundred and fifty-seven of these suits were de- 
cided in favor of the United States, 43 adversely decided, 667 were set- 
tled and dismissed ; in 8 penalties were remitted by the Secretary of the. 
Treasury, leaving 1,287 suits still pending. 








COURT OF PRIVATE LAND CLAIMS. 


Since the organization of this court up to October 15, 1892, the 
United States has been served in 39 cases, and is plaintiff in one case.. 
The land claimed amounts to 2,629,051.52 acres. In the suits decided, 
268,363.58 acres have been confirmed. 
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FRENCH SPOLIATION CLAIMS. 


Total number of petitions filed, 5,569, claiming about $40,000,000; 
they are undisposed of 4,609 cases. 

The report makes reference to several special litigations, among which 
is the suit to repeal the Bell Telephone Patent—defendant’s testimony 
not yet closed, although the suit was started some six years ago—but q 
the limits of this article will not permit any other details. | 












PROCEEDINGS AGAINST TRUSTS. 





The department has not been very successful in attacking trusts crim-. 
inally. Equity suits are now pending in Pennsylvania and Louisiana. 
The writer doubts the efficacy of the statute on criminal actions—judging: | 
by its failure in Boston in the whisky cases. But the complete success. 4 
in equity as proven in U. S. v. Jellico, 46 Fed. Rep., leads him to have : 
confidence in the statutes so far as it provides for equitable relief. 

In that case the Sherman act was held valid, and a coal combination ; 
was summarily broken up. On the authority of that case a like result 7 
might have been had in the New Jersey coal combination if the U.S, i’ 
attorneys had presented a case. 

The department of justice needs a larger force to promptly discharge 
its many and important duties with proper promptness. 

140 Nassau street, N. Y. 
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REGINA v. MACRAE. 
Juryman Leaving the Court during a Trial for Felony. 
[Court of Queen’s Bench, England. Midland Assizes, November, 1892. | 






The defendant was on trial for felony, and after proof had been made 
of the finding of the dead body, and some expert evidence, the court ad- 
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journed for luncheon. While the bailiff was being sworn to take charge 
of the jury, one of the jurymen separated himself from his fellows and 
went to his own house. On the judge’s returning into court, the clerk 
of assize informed him of the circumstance. 

The juryman explained that he had gone to post an important letter, 
and had only been absent for twenty minutes. 

Mr. Justice KENNEDY said that under such circuwustances, and consider- 
ing the extreme gravity of the case, he must consider most carefully what 
course he should take. He must, therefore, adjourn the further hearing of 
the case until 11 o’clock the next morning. On November 18, Mr. Justice 
Kennedy said, addressing the learned counsel for the prosecution and the 
defence: ‘Mr. Buzzard and Mr. Attenborough.—I have had very 
anxiously to consider what it is my duty to do with regard to what took 
place during the adjournment yesterday. It was admitted in court by a 
juryman that, as reported to me by the officer of the court, he had durmg 
the adjournment left the court and separated himself from his fellow-jury- 
men. He admitted that he had departed from his plain and manifest 
duty, and, in the midst of a criminal trial of such great importance, had 
for nearly half-an-hour remained outside the precincts of this court and 
in communication with other persons. It is not possible, nor is it desir- 
able, to speculate on the influences which might be brought to bear dur- 
ing that interval on one who was charged with such important functions, 
nor can we speculate on the.degree which such influence might have on 
the ultimate verdict of the jury. The conduct of the juryman was con- 
trary to the well-known law of this country, to the first principles of jus- 
tice, and to what must, | believe, have been known by him to be his 
duty. He chose to do that which the law has forbidden, and rightly for- 
bidden, for a private purpose of his own. It is my most imperative duty 
to see that these proceedings are not in any way affected by anything 
which would give ground for charging them to have been impure. Such 
proceedings must not be impeached for impurity, or affected by any acts 
which might involve impurity. After the most serious thought I have 
had to decide as to the only course open to me in the interests of justice. 
I have also to deal with the case of that juryman who has thus broken 
down so seriously the trial of a man charged with a capital offence. His 
lordship then directed the juryman (James Asplin) to stand up, and 
addressed him thus: * You must have known what you did was what you 
ought not todo. You have committed a gross contempt of court. I have 
most anxiously considered whether that contempt ought not to be pun- 
ished by imprisonment. It is not right that proceedings of such a char- 
acter should be vitiated and that jurymen should think that for their pri- 
vate purposes they may run the risks of doing such things again. Tak- 
ing the least unfavorable view of your conduct, I must mark openly and 
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publicly my sense of the wrong you have done. You have admitted that 
for nearly half an hour you were absent from the precincts of the court 
and in communication with the outside public. I direct, therefore, that 
you be fined 50/. for that contempt.’ His lordship proceeded: ‘I have 
now to consider what, under the circumstances, and having regard to the 
due course of justice, I should do. I discharge this jury, and I should 
be glad to hear what counsel have to say as to whether a new jury should 
at once be impanelled, or whether the trial should be adjourned to the 
next assizes.’ 

Counsel for the prisoner said that but for the earnest desire of the 
prisoner not to be subjected to three months detention in jail he would 
think it best to have the case go over until the next term. Counsel for 
the prosecution refersed to the public excitement caused by the incident. 
The judge said that under all the circumstances and for reasons which 
he would not express it was best that the trial should be put of until the 
next assizes. 





_- 


ABSTRACTS OF RECENT CHANCERY DECISIONS. 
[Court of Chancery of New Jersey, February Term, 1893.] 
HUTTON EXECUTORS v. GORDON. 


Voluntary Release—Incomplete Trust—Consideration—Gift from 
Parent to Child. 


On settlement of the account of the executors of Benjamin Hutton, de- 
ceased. 


Mr. Thomas N. McCarter for complainant. 
Mr. Frederic W. Stevens for defendant... 


Opinion by the CHANCELLOR. 
[Syllabus ] 


1. A voluntary written release of indebtedness, not under seal, is in- 
valid in law, and will not, in absence of some special equity, be enforced 
in this court. 

2. An incomplete voluntary trust, resting in fri, will not be enforced 
in equity. 

3. To raise an equity in virtue of meritorious consideration, sufficient 
to induce the enforcement, between volunteers of a gift or an incomplete 
trust, not supported by valuable consideration, but which was fully in- 
tended and partially carried into effect by a deceased parent in behalf of 
a child or children, the case must plainly appear to be within a single 
and well defined purpose of the parent to execute the natural parental 
duty to support and maintain his child or children, which cannot be de- 
feated without obvious injustice. 

4. Where a husband was indebted to his wife and by contemporane- 
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ous acts, to conform with the last wishes of his wife, reduced the debt to 
his possession, and ineffectually attempted to create a trust of about the 
equivalent of the debt in money. Held, that there existed valuable con- 
sideration which would induce equity to complete and enforce the trust. 





RANDOLPH F. RABE, MICHAEL C. GROSS, ET AL., v. DUNLAP AND THE 
BRESLIN HOTEL AND LAND CO. 


Corporations— Consolidation— Change of corporate purpose—Right of 
Stockholders—Laches. 


A corporation organized to carry on a hotel and for the transportation 
of passengers and merchandise by land and water was consolidated with 
a land company and a “ Villa” company under the act of April 7, 1888, 
providing for the consolidation of companies. P. L. 1888, Ch. 294. 

The act provided that if any stockholder would not consent to the 
consolidations his stock should be appraised by appraisers to be appointed 
by the Chancellor or a Supreme court justice, and he should be. entitled 
to receive the amount fixed in liue of his stock. 

The complainants were stockholders in the land company, had notice 
of the proposed consolidation but took no part in it (except that one of 
them afterwards bought some stock in the consolidated company for the 
purposes of the suit.) The directors of the consolidated company exe- 
cuted a mortgage on the lands of the land company to pay the debts in- 
curred by the consolidated company in running the hotel. Over two 
years elapsed and the mortgage being held by one of the directors of 
both companies he brought a suit to foreclose it. The bill in the present 
cause was filed to declare the consolidation invalid as to the complain- 
ants, stockholders in the land company and to restrain the foreclosure of 
the mortgage given by the directors of the consolidated company upon 
the lands of the land company and an application was made for an 
injunction. 

Mr. E. Q. Keasbey and Mr. A. Q. Keasbey for the motion. 

Mr. Mahlon Pitney and Mr. John R. Emery contra. 

Van Fueet, V. C., denied the motion and the following is the sylla- 
bus of his opinion: 

1. Stockholders of a corporation have a right to have the property of 
the corporation applied and used exclusively for the purposes specified 
in its charter, and any attempt by its managers to appropriate it to any 
other purpose is a violation of the rights of the stockholders. 

2. A corporation created by a statute can exercise no power and has 
no rights except such as are granted by express words or fair implica- 
tion. 

3. In construction of such grants the rule, however, is to hold that 
what is fairly implied is as much granted as what is clearly expressed. 
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4. A corporation holds its property as the trustee of its stockholders, 
and they, like any other cestui que trust, have a right to have the trust 
property honestly managed and preserved from waste and misappro- 
priation. 

5. Equity discourages laches and neglect, and requires those who seek 
its aid to act in good faith and with reasonable diligence. 

6. A stockholder who applies to a court for its summary inference to 
protect his stock against the consequences of an act, not prohibited by 
law, but in excess of the power of the corporation, to be entitled to what 
he asks, must apply promptly; he cannot wait to speculate upon the 
chances, but he must come before the act of which he complains has 
become the foundation of rights or equities which must be overthrown to 
extend relief to him. 

7. Summary relief will not be extended to a suitor whose conduct be- 
fore he asks for relief has been such as to prevent equity being done. 


THE EDISON ELECTRIC ILLUMINATING COMPANY and GEORGE BERDINE v. MAR- 
GARETTA C. DE MOTT. 





Partnership—Joint and Several Debts—Partner paying debt of firm. 


Mr. George Berdine and Mr. John S. Voorhees for the petitioners. 

Mr. George (', Ludlow for respondent. 

The opinion is by Van FLEET, V. C. 

[Syllabus.] 

1. Partnership debts are regarded and treated in equity as both joint 
and several. 

2. A debtor may pay his debt, but cannot purchase it, so as to pre- 
serve it as a living chose in action against himself. 

3. When one of two partners pays a debt of the firm, with his own 
money, the effect of the payment is to extinquish the debt as a_ liability 
of the firm, so far as the creditors of the firm are concerned. The part- 
ner making the payment may ask for contribution from his co-partner or 
credit against him, but he is not entitled to participate with the creditors 
of the firm in the distribution of its assets. 

4. Neither by making advances to his firm nor by any other course of 
dealing can a partner entitle himself to a lien on the partnership assets, 
or on the shares of his co-partners therein, except in subordination to 
the rights of the partnership creditors. 





SIMON J. FLATOW, ET AL., v. THE NEW JERSEY AND SAN DOMINGO BREWING 
COMPANY. 


[Chancery Chambers, before Pitney, V. C.| 
Corporations—Bill to reform contract as to issue of stock—=Stockholders 
—Parties. 

The above entitled cause was as follows: Flatow and his co-com- 
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plainants procured from the government of San Domingo a grant and 
concession of the exclusive right to make artificial ice and beer in that 
country, and then sold it out to the defendant company, which was or- 
ganized for the purpose of buying it and operating under it in San Do- I 
mingo. By the oral agreement, as alleged, the complainants were to I 
have one-half of a capital stock of $500,000, but under advice of coun- 
sel, for the purpose of present economy, the company was capitalized u 
with $100,000 capital, and $50,000 of it was issued to the complainant. n 
Subsequently the capital was increased by the addition of $400,000 of tt 
stock, making $500,000 in all, and a part of that addition sold to out- di 
side parties who became stockholders. Then the complainants de- 
manded their one-half, namely, $200,000 of the second issue; but upon 
looking at the original deed of transfer its language was found to be such 
as not to warrant the directors of the company in issuing the additional 
stock to the complainants, whereupon the complainants filed their bill to 
reform the original deed of assignment and to enforce the contract as it Oc 
was actually made. It appears that the company was under the same mj 
direction which controlled it at its inception, and while the directors 
were not willing to issue the additional stock to the complainants with- the 
out a decree of the court, they were evidently favorable to the com- the 
plainants’ demand. scr’ 
Upon the facts appearing, Pitney, V. C, of his own motion, declined tho 
to proceed with the hearing of the cause without the stockholders, other em 
than the complainants, being brought in as defendants. He put it on the indi 
ground that the stockholders had presumably purchased their additional defi 
stock on the basis of the company already owning and having paid for ope 
the San Domingo grant and in the expectation that the additional stock 
would be put on the market for additional value paid to the company, 
and that it might be a fraud upon them to issue it to the complainants even 
though the contract was made as they claimed it had been. The case 
stood over and the complainants had leave to amend. A 
acl Jam 
NEW JERSEY SUPREME COURT. a 
— whi 
(Abstracts of Opinions filed at the February Term, 1893.) no 4 
WILSON ». CITY OF TRENTON. datec 
Powers of Board of Public Works. died | 
Proceedings taken to award damages and assess benefits for opening a again 
street, having been commenced by the Common Council, were set aside Op 





on certiorari, and new proceedings were afterward taken by the Board 
of Public Works, which made an application to the Board of City Asses- 
sors to make an award and assessment. These proceedings were brought 
upon certiorari, and it was insisted that the Common Council and not the 
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Board of Public Works was the proper body to make the application. 

It was held that in the powers transferred to the Board of Public 
Works is included the right to continue all unfinished proceedings which . 
had been commenced by the Common Council at the date of the ap- 1 
proval of the act. ; 

It was also held that the Board of City Assessors had power to make 
the assessment, although the affidavits were taken by the city clerk, and 





ease == 


not by the clerk of the Board of Public Works. Other points taken by ‘is 
the prosecutor were decided against him, and the writ of certiorari was ‘ 
dismissed. 


(vanes 


Opinion by REep, J. 





STATE v. POST. 





Constitution—General and Special Laws—Indictment. X 
The defendant moved to quash an indictment found against him in f 
October, 1891, by the grand jury of Monmouth county, for violating a 
supplement to the act for the preservation of oysters and clams. 
VAN SYCKEL, J., said: The act of April 28, 1890, is in conflict with Pe 
the constitution. It does not confer its benefits upon all the citizens of z 


the state who thereafter may elect to accept them upon the terms pre- i 
scribed by the statute. It can never apply to any persons other than { 
those to whom it applied at the time of its enactment, and does not | 























embrace all of a class according to the legal basis of classification. The 
indictment is infirm in failing to allege that the grounds upon which the 
defendant is alleged to have taken the oysters, were grounds used and 
occupied by a citizen of this state. 

The indictment is quashed. 


ee 





HANNAH McCLAVE v MUTUAL RESERVE FUND LIFE ASSOCIATION. 


Insurance Policy on the Life of a Dead Man. 
A policy of insurance was taken out by the plaintiff on the life of 

James McClave, and was delivered to her by the defendant’s agent. The 

policy expressly stated that it should not be valid unless it was delivered 

while the person whose life was insured was in good health, and that 4 

no agent had power to change the terms of the policy. The policy was 

dated January 13th, and delivered January 14th, and James McClave 

died on January 11th. Held, that the policy never obtained any vitality 

against the defendant, and that the plaintiff could not recover. 

Opinion by Maat, J. 


COTTRELL v. CHOSEN FREEHOLDERS OF MIDDLSSEX COUNTY. 
Petition for a Road Set Aside. 
On certiorari to bring up a petition filed under the road law of 1891. 
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The original petition for a road was set aside on the ground that it stated 
that the petitioners agreed to pay one-tenth of the actual benefits de- 
rived from the improvement of the road to be macadamized. This is 
not in conformity with the provisions of the act, which requires that the 
petitioners shall set forth that they are willing that the peculiar benefits 
conferred shall be assessed upon their property, in proportion to the 
benefits conferred, to an amount not exceeding ten per cent. of the en- 


tire cost of the improvement. 


JACOB MUELLER v. EGG HARBOR CITY. 
Charter of Egg Harbor City—Saturday Half Holiday. 


Held that the charter and subsequent act give sufficient power to pass 
the ordinances brought up for a review. 

It was also held that the act of 1891, which makes Saturday afternoon 
a half holiday, does not apply to municipal corporations ; that ordinances 
passed Saturday afternoon are valid. 


DUERR v. FIRE COMMISSIONERS OF NEWARK, 


Tenure of Office—Honorably Discharged Soldier. 


Duerr was a fireman and was removed by the Board. The question 
was whether the removal was in accordance with the act respecting fire 
departments and the tenure of office in fire departments. Justice Magie 
said that the court interferes with reluctance in cases of this kind 
and only when it is clear that the act has been violated. In this case it 
is clear to the court that the act has been set at naught. The notice of 
charge and trial was entirely insufficient, and the court holds the resolu- 
tion dismissing him must be set aside. Duerr did not have reasonable 
notice, or a fair trial or reasonable opportunity to defend himself. 


MacDONALD r. CITY OF NEWARK. 


Tenure of Office—Honorably Discharged Soldier. 


MacDonald, an honorably discharged soldier, was appointed clerk in 
the City Treasurer’s office of Newark by the Committee on Finance of 
the Common Council, under authority to employ necessary clerical as- 
sistance. His employment was for no specified time. Held, that he held 
a public position under the government of the city, the term of which 
is not fixed by the veteran act. In the case of Morris, who was a clerk 
in the City Clerk’s office, appointed by the same committee, the charter 
gave the committee no power to employ clerical service for that office. 
He was not appointed by the Common Council and there is not sufficient 
evidence to show that his invalid appointment has been ratified. Held, 
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that he did not hold a public office or position under the government of 
the city within the provisions of the act above mentivned. 
Opinion by Maetr, J. 


HAZELTINE v. WILSON 


Contract—( ollateral and Direct Promises—Guaranty—Statute of Frauds 
—Principal and Agent. 


Mr. John H. Backes for plaintiff. 
Messrs. Howell d: Bro. for defendant. 
[Sy Habus. ] 

1. Whether an agent making a contract for the benefit of another is 
liable upon a parol promise to be responsible, depends upon the fact 
whether the credit is given to him or to the principal. Both cannot be 
held as original debtors. 

2. If an agent purchases goods for a principal whom he discloses, with 
a promise that he will be responsible, he thereby simply becomes respon- 
sible for the default of his principal. His promise is collateral and 
cannot be enforced unless in writing. 

3. But if the vendor asks the agent, to whom he must look for pay- 
ment, and the agent replies that the vendor must look to him, the agent 
becomes the original debtor and, the credit being given to him, his prom- 
ise is not within the statute of frauds. 

4. In this case, although the service was rendered by the plaintiff at 
the request of the defendant for the accommodation of a third person, the 
agreement of the defendant that the plaintiff should look to the defendant 
for compensation for services to be rendered, was an original and not a : 
collateral promise. t 

The facts of the case were these: The defendant, Wilson, applied to 
one Baily. to procure a loan of $8,500, to be secured by the bond and 
mortgage of Peter Keenan. Bailey having arranged to obtain the loan 
from the Mutual Life Insurance Company, requested Mr. Hazeltine, an 
attorney, trusted by the company, to make the necessary searches. He 
told Wilson that the expenses would be a commission of one per cent. | 
and the cost of the searches. In the course of the negotiations Mr. 

Bailey said: ‘Mr. Wilson, to whom shall I look for the expenses?” Mr. 
Wilson replied, “I am getting the money as an accommodation for Peter 
Keenan, but I will be responsible.” 

Afterwards when Bailey had told Wilson how much the expenses 
would be, Mr. Wilson said that Keenan could not stand that, but that 
Bailey should go on and get the loan through. 

In an action by Hazeltine for fees and expenses in searching the title 
the Court held, reversing the District court of Trenton, that the promise 


Nee aed hGhart aA LAT intents IU Sie a ae tee . . 





86 THE NEW JERSEY LAW JOURNAL. 


was not a promise to pay the debt of another, and was not within the 


statute of frauds. 
Opinion by Van SYCKEL, J. 


TOWNSHIP OF LAKEWO 02D v. TOWNSHIP OF BRICK, 


Mandamus—Township Officers. 


Held—A mandamus will not be allowed to compel the performance by 
township officers of duties respecting the division of township property 
and debts between an old and newly-created township imposed by the 
provisions of a local and special act creating such township. 

BOARD OF FINANCE OF J&RSEY CITY v. BOARD OF STREET AND WATER COM- 

MISSIONERS. 
Powers of Board of Street and Water Commissioners. 


Mr. Gilbert Collins for prosecution. 
Mr. W. D. Edwards and Mr. Joseph D. Bedle for defendants. 
[Sylabus. ] 

The Board of Street and Water Commissioners, under the act of 1891, 
ch. 134, have exclusive power to make contracts for lighting streets. 
The Board of Finance in Jersey City has no power to limit the amount 
of appropriations for such purposes. The contracts which may be so 
made cannot exceed a term of five years. 

Opinion by REED, J. 


STATE, MAYOR, ETC, OF JERSEY CITY v. LEHIGH VALLEY TERMINAL CO. 


Condemnation of right to cross a street with a railroad bridge. 


A railroad company had made an agreement with a city for crossing a 
strip of land through which a sewer had been built, aud provided for 
maintaining bridges over the sewer at a height of not less than fifteen 
feet, with stone abutments on each side, and that in case the strip of land 
fifty feet wide should be opened and graded as a street, then this abut- 
ment should be set back and placed outside the strip of land. The rail- 
road built a bridge with abutments twenty feet apart and afterwards, 
being dissatistied with the provision in regard to opening the street, it 
took proceedings under section 100 of the general railroad law to con- 
demn a crossing. <A petition was filed for the appointment of commis- 
sioners, and commissioners were appointed and the order making the ap- 
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pointment was brought up by certiorari. 

Mr. W. D. Edwards for the prosecutor. 

Messrs. Collins &: Corbin for the defendant. 

DepvE, J., after stating the facts, said: It will be observed that the 
purpose of this condemnation is wholly to supersede and extinguish the 
agreement between the railroad company and the city. By that agree- 
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ment the company obtained a right to construct its railroad over the 
premises on terms which were then satisfactory to both parties. The 
statute which empowers a railroad company to acquire a right or an 
estate in lands for the construction and use of its railroad by condemna- 
tion makes the inability to agree with the owner for the use or purchase 
of the property a jurisdictional fact. 

For the reasons assigned in the opinion in State (Mayor, etc., of 
Jersey City) v. National Dock Railway Co., tiled at this term, the order 
appointing the commissioners should be set aside. 


STATE, THE INHABITANTS OF THE TOWNSHIP OF MILLBURN, PROS. v. THE VIL- 
LAGE OF SOUTH ORANGE. 

Constitutional Law—Condemnation of Lands in one Township for Sewers 

. in Another. 


Mr. Edward L. Price, Mr. Benjamin A. Vail, Mr. Allan L. McDermott 
and Mr. Richard Wayne Parker tor prosecutors. 

Mr. James M. C. Morrow and Mr. Henru Young for defendants. 

[ Syllabus. ] 

1. The act of 1891, page 124, gives authority to villages with a 
specified density of population having a public water supply to construct 
sewers running into adjoining townships and to purchase lands therein 
for sewage disposal works. The act of 1892, p. 452, repeals the act of 
1891, so far as it permits such lands to be used for sewer receptacle, 
without the consent of the township committee. 

2. The title of the later act is broad enough to authorize the exten- 
sion of its provisions to lands purchased by the Village of South Orange 
before its passage. 

3. When a municipal corporation has purchased lands under legisla- 
tive authority for a specified public purpose, it is within the power of 
the legislature, by subsequent legislation, to change the public uses to 
which such lands shall be devoted or to prescribe the conditions which 
shall restrain the use of such land until the conditions are complied with. 
4. The Village of South Orange, having purchased lands in Millburn 


township for a sewerage receptacle, under the provisions of the act of” 


1891, it was competent for the Legislature, by the act of 1892, to annex 
as a condition to the right of South Orange to use such lands for the 
purpose for which they were acquired, that the consent of Millburn 
thereto should be first procured. In that respect the act of 1892 was 
constitutional. 
5. Quere, whether the act of 1891 is private, special and local, in that 
it applies to villages of a-certain density of population having a public 
rater supply, and does not include towns and boroughs under like con- 
ditions 
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Ordinance to construct sewer set aside in the absence of the consent 
of Millburn township to the construction of the receptacle for the sewage. 
Opinion by VAN SYCKEL, J. 


AVIS v. VINELAND. 


The resolution brought up for review must be set aside. 





DRAKE v. PINNER. 


[Essex Circuit Court, December 31, 1892. ] 
Pleading—Covenant of Warranty—lLllinois Statutory Covenant. 


On demurrer to declaration. 

Mr. J. W. Taylor. 

Messrs. Riker & Riker. 

Depus, J.: The foundation of this suit is a statute of Illinois which 
provides that in a deed of conveyance on the use of such and such 
words a certain covenant shall result. It is one of the attempts to cor- 
rect by legislature the imperfections of the common law. The objection 
to the declaration in the present case is that it does not appear that the 
land is in the State of Illinois. There is an averment that the deed was 
made in the county of Bond in the State of Illinois, to wit, in the county 
of Essex and State of New Jersey. The words “to wit” are the words 
supposed to be necessary, but which are not necessary to give jurisdic- 
tion to the courts of this State. The substantial averment is that the 
deed was made in the county of Bond in the State of Llinois. 

The allegation is that the defendant warranted the land to be free of 
encumbrance. It avers that the land was subject to the taxes for the 
year 1888 situated in the county of Bond and State of Illinois. This 
may not be gramatical but it is legal and does refer to land in the 
county of Bond because taxes on land are local and besides this, the 
other allegations and descriptions are sufficient to fix the locality in the 
State of Illinois. Demurrer overruled. 


—_—_ - a - oe 


MISCELLANY. 


DEATH OF JUDGE SCUDDER. | members of the bench and bar, and they 
- have publicly expressed their affection 
Mr. Justice Scudder died suddenly at | and respect. 

his home in Trenton, on Friday evening, The Journat gives, this month, an ex- 
February 3d. He had been holding | cellent likeness of him from a steel en- 

court that day, and seemed to be in good | graving made a few years ago. 
health. His death appeared to have been A meeting of the Mercer County Bar 
due to failure of the heart, and he passed | was held February 6th, and Judge 
away without pain in the arms of one of | Woodruff, in granting the motion to ad- 
his sons. His loss is deeply felt by the | journ, spoke earnestly and affectionately 
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of Judge Scudder’s life and character as 
a judge and as a man. 

Resolutions were adopted at the meet- 
ing of the bar, and in offering these Mr. 
Garret D. W. Vrcom, in the course of 
his address, gave the following account 
of the life and character of Judge Scud- 


der. He said: 

Judge Scudder was in every sense a Jersey- 
man, and was justly proud of his lineage. He 
was born in this county, on the 11th of 
August, 1822. His father, Jaspar 8S. Scudder, 
was one of the leading citizens of this city. 
His paternal ancestors were among the early 
settlers of what is now the township of 
Ewing, having settled there in 1704. 

Judge Scudder was educated at the'l'renton 
Academy and Lawrenceville High School, 
and was graduated at the Collegeof New Jer- 
sey in 1841,in a class said to have been re- 
markable for the number of members who 
have achieved distinction in professional and 
public life. 

He studied law with Hon. William L. Day- 
ton, and was admitted to the bar of the 
Supreme court as an attorney in 1844, After 
a brief residence in Reading, Pa., he com- 
menced the practice of law in Trenton, where 
he ever after resided. 

The county of Mercer had been created by 
the legislature in 1838, but a few years before 
hisadmission to the bar, and then the Trenton 
bar consisted of William Halsted, Gen. Sam- 
uel R. Hamilton, Stacy G. Potts, Henry W. 
Green, James Ewing, James Wilson, Isaac W. 
Lanning, Joseph C. Potts and Mercer Beasley ; 
while at Princeton were James S. Green, 
Richard 8S. Field and William C. Alexander, 
and between 1838 and the admission of Judge 
Scudder, Judge Dayton and Peter D. Vroom 
had joined the Trenton bar. 

There were giants in those days, and yet 
Judge Scudder soon attained a leading place 
in the profession, and the records of our 
court attest his unwearying efforts on behalf 
of his clients. He was, in fact, devoted to the 
practice of his profession. Although posi- 
tive in his political convictions, he was ever 
temperate in the expression thereof, and he 
never sought political office. With the excep- 
tion of acting several years as city solicitor 
early in the fifties, he never held a political 
office until the year 1862. In obedience to the 
commands of his friends and party, he then 
with reluctance became a candidate for and 
accepted the nomination for senator from 
this county, and was elected by a gratifying 
and deserved majority. He at once tooka 
commanding position in the senate, contain- 
ing at that time many distinguished men. 
He served as chairman of the judiciary com- 
mittee and was elected president of the sen- 
ate during his last year of service. At the 





expiration of his term he positively refused 
to be a candidate for renomination, and re- 
turned to the undisturbed practice of his pro- 
fession. While senator he formed an intimate 
friendship with Governor Randolph, then a 
senator from Hudson county, and with en- 
thusiasm supported him for the gubernato- 
rial nomination in 1868, although strongly 
urged to take the nomination himself. On 
the election of Governor Randolph, to the 
great satisfaction of the bar, Judge Scudder 
was appointed one of the Justices of the Su- 
preme Court. His oomination was unani- 
mously and at once confirmed by the senate 
and he entered upon the duties of that office 
March 23d, 1869. In 1876 he was reappointed 
by Governor Bedle, again in 1883 by Governor 
Ludlow and in 1890 by Governor Abbett. 

He was assigned to the circuit then com- 
prising the counties of Middlesex, Monmouth 
and Ocean, as the successor of Justice Vre- 
denburgh, a most popular and learned Judge, 
and to whom the bar of that circuit was deep- 
ly attached. Judge Scudder soon gained the 
confidence of the bar and the public ; bis abil- 
ity, urbanity and dignity commande. the re- 
spect of every one and his successive reap- 
pointments to the bench were received with 
great satisfaction. 

In the performance of his duties on the 
bench of the Supreme Court, Judge Scudder 
ever had the confidence of his associates and 
of the bar. Our Supreme Court reports at- 
test his labors, and his opinions will ever be 
recognized as ciear and learned expositions 
of the questions raised for decision. Hetruly 
was, as was said by our learned Chief Justice, 
*An accurate and learned lawyer, and al- 
most always correct in his decisions. It was 
very seldom indeed that they were reversed 
from errors in the law.”” To this nothing can 
be added. 

Speaking of the ability, patience and 
courtesy and firmness displayed by 
Judge Scudder at the Mercer circuit, 
Mr. Vroom said: 

He strove ever to do exactly what was right 
and without hesitation he brushed away all 
chicane and technicalities in order that only 
the very right of the case should be de- 
cided. 

He was a broad-minded judge, a pure man, 
sincere in his religious convictions and, to 
quote again the Chief Justice, ‘‘to be good 
was a part of his nature.” 

And, I may further, with eminent proprie- 
ty, quote nere as entirely applicable to Judge 
Scudder, what was said of one of his most 
distinguished predecessors on the bench: 
“His was a life of unvarying uniformity, of 
marked consistency, of unchanging purity of 
purpose and conduct. Its leading and char- 
acteristic traits were sound, practical good 
sense, untiring industry, inflexible integrity, 
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unusual tenderness and kindness of heart and 
an innate, unaffected, controlling modesty.” 

I shall ever cherish his kindness and friend- 
ship to me, unfaltering as it was, to the last, 
and I am thankful that the opportunity bas 
been afforded to me to bear this humble 
tribute to his memory. 

At the opening of the Supreme Court 
the Judge’s seat and the bench before it 
were draped in black, and on motion of 
the attorney-general the Chief Justice ap- 
pointed a committee to prepare and pre- 
sent resolutions. The committee con- 
sisted of Messrs. Cortlandt Parker, G. 
D. W. Vroom, Joseph D. Bedle, W. H. 
Vredenburg and David J. Pancoast. The 
resolutions were presented on Thursday 
afternoon, and on being read by Mr. 
Parker were listened to with deep emo- 
tion by all present and were adopted in 
silence: 

Resolved, That the members of the bench 
and bar of New Jersey perform a duty full of 
personal sorrow in recording their high esti- 
mate of the virtues and wortr of the Hon- 
orable Edward W. Scudder, late one of the 
Justices of the Supreme Court, and of the 
loss which they and the State have suffered in 
his death. Through his long service upon 
the bench, and throughout a life reaching the 
allotted three score years and ten, he was 
ever the careful, cunsiderate, industrious and 
right-minded man and judge, self-distrustful, 
self-depreciatory, singularly unpretentious 
and deferential to the views of his brethren, 
seeking the right with painful zeal, and seek- 
ing the right only, and through these excel- 
lencies highly successful in acquiring the 
habit of right decisions, combined with a skill 
in setting forth th? grounds of his con- 
clusions which won universal admiration and 
respect. Added to this, his judicial demeanor 
and character at the circuit and in the ad- 
ministration of the criminal law were worthy 
of all praise. He was never discourteous; he 
was always gentile though firm, merciful 
though just—a terror to evil doing yet pitiful 
to human infirmity. In fine, he was con- 
scientious in every duty—his life a pattern 
of the fear of God, and love for Him and of 
his brother man. It was i. harmony with 
his peaceful and happy career, surrounded 
by loving children and kindred and by troops 
of friends, that death came to him so quickly 
and so mercifully as to remind one of that of 
the Patriarch in Scripture story, who “walked 
with God and was not, because God took 
him.” 

Resolved, That the bench and bar tender 
their sincere sympathy to the family and 
relatives of their deceased brother and friend; 





that a copy of these resolutions be transinit- 
ted to them, that they be recorded upon the 
minutes of the Supreme Court, and pub- 
lished in the daily journals of the capital. 


SUPREME COURT DECISIONS 


The following cases were mentioned 
at the February Term besides those re- 
ported on pp. 82 88: 

New Jersey Sheep and Wool Co. In 
this case the Chief Justice held that ac- 
cording to the defendant’s evidence the 
plaintiff undertook to deliver the car- 
casses of sheep in the ear in proper con- 
dition. The evidence is somewhat con- 
flicting and the case was one for the con- 
sideration of the jury; the court cannot 
overrule the verdict. The rule must be 
discharged. 

First National Bank v. Dunn. Will 
be decided during the term. 

Whitall, Tantum & Co. v. Fries. Dam- 
ages held to be excessive; they must be 
reduced to $3,000 or the rule will be 
made absolute. 

Carter et al. v. The Mayor of Rahway. 
Demutrer sustained. 

Lehigh Valley v. Snyder. Judgment 
affirmed. 

Hughs v. Walker. Will be decided 
during the term. 

Meyer v. Krauter. Rule discharged. 

Oxtord Iron Co. v. Strickbine. Held, 
that damages must be reduced to $1,000 
or the rule will be made absolute. 

Newark Passenger Railway Co. ads. 
Block. This suit brings up for review a 
verdict of $15,000 obtained in the Essex 
Circuit for the injuries received by a 
little girl from an electric car. This 
court affirms the judgment. 

Cramer ads. The New York, Lake 
Erie and Western R. R. Co. New trial 
granted. The evidence was insufficient 
to show that the space betwen the cars 
in which the accident occurred was left 
by defendant as a passage way. 

Duffield v. The Pennsylvania R. R. 
Co. Demurrer sustained. An opinion 
will be filed during the term. 

The Central Stockyard Co. ads. Mey- 
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ers. Rule to show cause made absolute. 

Monmouth Park Association v. War- 
ren. Judgment affirmed. 

Perry v. The Pennsylvania Railroad. 
This case involved the question whether 
the company was compelled to maintain 
a bridge across the feeder of the Dela- 
ware and Raritan Canal to a dock ad- 
joining the plaintiff’s property. It was 
tried in the Mercer Circuit, and the jury 
found a verdict for the plaintiff. The 
Supreme Court set aside the verdict, 
and held that in this case the charter 
provisions did not apply, as the company 
obtained the land by conveyance, and 
not by condemnation. 

Finkelstein v. Percy. Judgment be- 
low set aside. 

Humphreys v. Bayonne City. Held 
that Bayonne could not make contract 
for lighting streets for a longer period 
than one year, no matter how advan- 
tageous the terms. Ordinance set aside. 

Samuel Pinlott v. John Hall. Judg- 
ment below reversed. 

Smith v. Essex County Freeholders. 
Held, that the orders made for taxation 
of costs will be confirmed. 

East Orange v. Thomas J. Regan, 
County Collector. Held, the certified 
proceedings must be set aside. ‘The 
county Board of Assessors increased 
the valuations of East Orange without 
adjudging that théy were relatively less 
than those of the townships. 

Trustees, Jersey City and Harsimus 
Cemetery Co. v. Jersey City. Held, that 
the cemetery is exempt from taxation. 

Rutgers College Athletic Association 
v. New Brunswick. The resolution to 
prevent the college boys using their 
grounds to play ball was set aside. 

Justice Reed delivered the opinion in 
the case of The State, Fann.e P. Chey- 
ney, prosecutrix, v. The Atlantic Water 
Works Co. The suit was begun on 
certiorari, Which brought up an order for 
the appointment of commissioners to 
condemn a strip of land in Atlantic 
county. Judge Reed, in his opinion, 
says that ‘“‘under the act (Sup. Rev., 





page 650) a water company can condemn 
a strip of land for the purpose of exca- 
vating an open conduit to convey water 
from a pond to their pumping station.” 
The certiorari was dismissed, 


NEW JERSEY SUPREME COURT 
EXAMINATIONS. 





The written examinations took place 
on Thursday afternoon, February 23, 
and the oral examinations were held be- 
fore the court the next day, after the 
reading of the opinions, 

The following were the counsellors ad- 
mitted: 

Clifton C. Shinn, Edwin G. C. Bleak- 
ly, B. F. Haywood Shreve, William H. 
Belcher, Jacob W. DeYoe, John W. 
Harding, Thomas W. Trenchard, Frank 
A. Foy, George E. Clymer, Charles B. 
Hughes, James J. Murphy and George 
H. Pierce. 

The attorneys admitted were: 

Godfrey B. Matthews, Frank W. Wil- 
son, James G. Blauvelt, James G. Van 
Hovenbergh, J. Ogden Burt, James 
Robertson, George W. Van Gelder, Jas. 
A. Sullivan, Edwin D. Longstreet, Thos. 
F. Bowers, Augustine B. R. Pretto, 
Robert R. Lamonte, Elmer L. McKirgan, 
Theodore J. R. Brown, Ruliff V. Law- 
rence, William P. Martin, George A. 
Viehrnew, George W. Litterst and Wm. 
F. Spierling. 

The following were the questions asked 
on the written examinations: 

COUNSELLOR’S EXAMINATION, 

1. What is title to land ? 

2. When is title acquired by purchase 
and when by descent ? 

3. What words are necessary to pass a 
fee by deed in New Jersey, and what 
kind of deed is customarily used in New 
Jersey to pass a fee? 

4, Are those words necessary to pass a 
fee by devise ? 

5. State the legal requisites to the ex- 
ecution of a will in New Jersey ? 

6. Is there any limitation upon the 
power of a wife to devise her lands; if 
so, what? 
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7. State the order of the deseent of 
lands in New Jersey under our statutes 
of descent. 

8. Who is the owner of lands below 
mean high tide water mark in New Jer- 
sey? 

9. Who may acquire title to such 
lands, and how ? 

10 By what different modes of pro- 
ceeding may an infant’s land be sold, 
and what courts have jurisdiction in 
such matters ? 

11. How are corporations now created 
in New Jersey? 

12. If the right to exercise a franchise 
be questioned, what writ should be used ? 


13. In whose name and by whose per- 
mission must such a writ be issued ? 

14. What are the incidents to an 
estate of freehold ? 

15. What are the incidents to an 
estate in dower in New Jersey? 

16. When and how may an estate in 
dower be ascertained and set oft? 

17. What are the incidents to an estate 
by the curtesy at common law, and what 
are the incidents of that estate at the 
present time in New Jersey? 

18. How is an action of ejectment be- 
gun in New Jersey, and what are the 
orderly proceedings therein / 

19. What is the jurisdiction of the 
Court of Chancery in New Jersey? 
Give the orderly proceedings in an 
equity suit. 

20. How is process served as to time, 
place and manner? 

(1) On an individual. 

(2) On a corporation. 

How may decree be had against non- 
resident defendants ? 

21. How may a judgment at law be 
reviewed? State the mode of procedure? 
. 22. How may a decree in equity be 
reviewed? State the mode of procedure. 

ATTORNEY'S QUESTIONS, 

1. What is meant by the absolute 

rights of individuals; and in what does 


each of such rights consist / 
2. How may a master behave towards 





ethers on behalf of his servant; and 
what may a servant do on behalf of his 
master ? 

3. What are the different kinds of 
remedy by the mere act of the party in- 
jured ? 

4. What restraint is there by the stat- 
ute of this state, and what is the conse- 
quence of a failure to observe such re- 
straint, respecting the quantity of goods 
or chattels which may be distrained ? 

5. What are the constituent parts of a 
court ? 

6. Under what three heads are com- 
prised the different species of remedy 
by action in the courts of common law, 
as respects the subject matter thereof ? 
Give an example under each species ¢ 

7. What are the different species of 
injuries affecting the limbs or bodies of 
individuals? 

8. What two points are requisite to 
constitute the injury of false imprison- 
ment; and what right does such injury 
violate ? 

9. What is the writ of habeas corpus ad 
subjiciendum; to whom is it directed and 
when is it a writ of right? 

10. When did the action of replevin 
lie at common law, and when does it now 
lie in this state / 

11. What is the two-fold division of 
contracts and how are actions arising 
thereon now styled in the process and 
pleading in this state ? 

12. In contracts for sales of goods and 
chattels, what terms are implied ? 

13. In case of trespass by cattle what 
remedy has the party injured ? 

14. What are the general and orderly 
parts of a suit? 

15. What is process, and what is orig- 
inal and what is final process / 

16. When may the writ of attachment 
issue in this state 7 

17. Give the division and arrange- 
ment of parts of a declaration in an ac- 
tion on contract. 

18. Into what departments are the 
powers of the government divided un- 
der the constitution of this state ? 
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19. How many objects may a law em- 
brace under the constitution ? 

20. What is the requirement of the 
constitution of this state with respect to 
reviving or amending a statute ? 





BOARD OF EXAMINERS OF THE 
N. J. SUPREME COURT. 





The following gentlemen are members 
of the Board of Examiners, as at present 
constituted: 

H. 8S. Harris, James Buchanan; retire 
June term, 1893. 

Thomas E. French, W. D. Holt; retire 
November term, 1893. 

James M. C. Morrow, Charles C. 
Black; retire February term, 1894. 





JUDICIAL APPOINTMENTS. 





Mr. Jos Hiiiiarp Lipprncorr, who 
was appointed by Governor Werts to the 
place on the bench made vacant by his 
election as Governor, took his seat in the 
Supreme Court at the opening of the 
February term, and sat with Judge De- 
pue in the Main Branch Court. 

Judge Lippincott, as president judge of 
the Hudson county courts, proved him- 
self to be a good judge and a man of 
strong character and unswerving judicial 
integrity. He was educated at Harvard 
Law School, where he took the degree of 
LL. B. in 1865. He was admitted to 
practice as an attorney February term, 
1867, and as counsellor at the June term, 
1870. He has had a good deal of ex- 
perience at the bar, Loth in jury cases and 
before the court, and is well qualified for 
the office of justice of the Supreme Court. 

Mr. WILLIAM WALTER PHELPS, late 
minister of the United States to Ger- 
many, has been appointed a judge of the 
Court of Errors and Appeals. The posi- 
tion is one that has been usually filled 
with laymen, but Mr. Phelps, although 
not a practicing lawyer, has had the ad- 
vantage of legal training as well as of 
large experience of affairs and broad cul- 
ture. He studied law at the Yale Law 
School, and is a member of the bar of 
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New York. As a resident of Bergen 
county, and a member of Congress from 
New Jersey for many years, and a leader 
in the Republican party. he is well known 
to the people of the State, and the ap- 
pointment is generally acceptable, except 
to those who expected it to be made tor 
political reasons. 

Mr. Leon ABBETT, ex-governor of 
New Jersey, has been nominated as jus- 
tice of the Supreme Court to succeed Mr. 
Justice Scudder. There is a precedent 
for appointing ex-governors as judges of 
the Supreme Court. Governor Parker 
was thus appointed and made an excel- 
lent judge. So, also, Governor Green has 
made a very good vice-chancellor. Never- 
theless the precedent is not a good one. 
There is a danger that the political in- 
fluence of one who has lately been gover- 
nor will influence the appointment. 
Besides a political career pursued as an 
absorbing object of ambition does not 
generally develop the judicial faculties to 
the highest point, nor permit of that de- 
votion tothe law as a jealuus mistress, 
which used to be considered necessary for 
qualification for judicial office. The 
standards of right and wrong, moreover, 
in political offices at the present day, are 
not as high as they still are in judicial 
office, and it is best that it should be un- 
derstood that judicial preferment is not to 
be obtained by way of retirement after 
political pursuits, but rather after a ca- 
reer of unremitting and successful devo- 
tion to the law. 

Mr Abbett has by dint of energy found 
time to become an able and successful 
lawyer, as well as a politician, and he has 
the capacity to make himself a good 
judge. 

Mr. Abbett began the practice of law 
in New York, where he stil has an office 
in addition to his office in Jersey City. 
He was admitted as attorney and counsel- 
lor in New Jersey in 1865. 


THE CLERK OF THE UNITED 
STATES DISTRICT COURT. 


Mr. Linsly Rowe has resigned the. 
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office of clerk of the United States Dis- 
trict Court, and has taken up the prac- 
tice of law in Jersey City. He has held 
the office since July, 1882, when he was 
appointed by Judge Nixon on the death of 
Mr. William Belville. Mr. Rowe has per- 
formed the duties of the office faithfully 
and well,and has been so uniformly cour- 
teous and kind in his intercourse with 
members of the bar and officers of the 
court, that his resignation is a matter of 
general and sincere regret. 

Mr. Rowe, we understand, will devote 
himself especially to admiralty practice, 
with which his experience in the clerk’s 
office has made him so familiar. He 
held the office of deputy clerk in ad- 
miralty from May 10, 1879, to July 1, 
1892. 

Judge Green has appointed George 
T. Cranmer, formerly Senator from 
Ocean county, to succeed Mr. Rowe as 
clerk of the court. Mr. Cranmer will 
not fall behind Mr. Rowe in kindness 
and courtesy, but not having had ex- 
perience in the office or at the bar he 
will have to depend for a while upon the 
experience of Mr. F. R. Brandt, who 
has served efficiently for many years 
as deputy clerk, and is entirely familiar 
with the business of the office. 

We propose, with the help of Mr. H. 
D. Oliphant, to furnish next month a 
list of all the clerks of the United States 
Circuit and District Courts in New Jer- 
sey from the beginning, and also a list 
of the judges of these courts and of the 
Supreme Court justices who have sat 
here. 


UNITED STATES COURTS IN NEW 
JERSEY. 


The following are the officials in and 
time of sittings of the United States 
courts of New Jersey : 


“UNITED STATES COURTS FOR NEW JERSEY. 
Circuit Justice—George Shiras, Jr. 
Circuit Judge—Marcus W. Acheson. 
Circuit Judge—George M. Dallas. 

District Judge—Edward T. Green. 
District Attorney —Henry 8. White. 
Marshal—W. Budd Deacon. 

Deputy Marshal—Emory N. Yard. 





Clerk of Circuit Court—S. D. Oliphant. 

Deputy Clerk—H. D. Oliphant. 

Clerk of District Court—George T. Cranmer. 

Deputy Clerk—F. R. Brandt. 

Deputy Clerks in Admiralty — Isaac Ro- 
maine, Jersey City; J. Willard Morgan, Cam- 
den. 

The Circuit court of the United States for 
the District of New Jersey is held at the U. 
S. Court House and post office, in the city of 
Trenton,on the fourth Tuesdays in March and 
September. 

The District court of the United States in 
and for the District of New Jersey is held on 
the third Tuesday in January, April, June 
and September. 

JUDGES OF THE UNITED STATES CIRCUIT COURT 
OF APPEALS. 
Third Circuit. 

George Shiras, Jr., Marcus W. Acheson, 
George M. Dallas, Edward T. Green, William 
Butler, Leonard E. Wales, Joseph Buffington. 

The United States Circuit Court of Appeals 
Third Circuit, is held at the U. 8S. Court House 
in the city of Philadelphia on the third Tues- 
day in March and September. 





A WIFE’S RIGHT TO BE MISTRESS 
OF A HOME. 
[From the Harvare Law Review.) 

The case of Shinn v. Shinn, 24 Atl. 
Rep. 1022, has a headnote suited to in- 
terfere with the hopes of young lawyers 
of larger heart than practice. Mary B. 
Shinn filed, in the New Jersey Court of 
Chancery, a bill for support against her 
husband. Two weeks after his marriage 
Mr. Shinn had imported his bride into 
the home of his parents, a house already 
equipped with his father, mother, 
brother, sister, nephew and niece. In 
this dwelling the young couple had a 
well appointed bed-room, a piano in the 
parlor, and twoseats at the family board. 
After a year’s experience the wife re- 
moved herself and child to the home of 
her aged grandfather, alleging ill-treat- 
ment by her husband and family. There 
is no proof of this; and the result of the 
slight evidence seems to be that there 
was nothing beyond a general unpleas- 
antness in which the husband sym- 
pathized with his family. In the wife’s 
brief correspondence with her husband 
after her departure, her only complaint 
is that she is not mistress of the house. 
Her husband offers, with natural’ cool- 
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ness, to take her back, which she re- 
fuses, unless he will furnish her a house 
of her own, even if it consists of no more 
than two rooms, 

After the complainant has rested her 

vase, Mr. Shinn expressed willingness 
to provide a home. The further hearing 
was suspended; but when the vice-chan- 
cellor examined the new dwelling he de- 
cided that such a barely-furnished shanty 
was a mere subterfuge, in the case of a 
man with circumstances as comfortable 
as those of Mr. Shinn. So Mr. Shinn is 
to pay alimony. 

The headnote reads: ‘11, Every wife is 
entitled to a home corresponding with 
the circumstances and condition of her 
husband, over which she shall be per- 
mitted to preside as such wife, and it is 
the duty of the husband to furnish such 
home. 2. A house over which others 
have entire control and in which the 
husband and wife reside as boarders, 
simply, is not such home.” 

The second part of this is startling 
The notion that every wife 


enough. 
has a right to keep house is one of which 
the general recognition would work a 
revolution in the domestic history of the 
Its effect on life in New York 
city, for instance, is rather hard to con- 


race, 


ceive. However, there is less ground 
for panic than one thinks at first, for 
the vice-chancellor’s words are less 
sweeping than those of the maker of the 
head note. The correspondence shows 
that all Mrs. Shinn desired was a home 
in which she could be mistress. This 
every wife is entitled to. Mr. Shinn, 
however, ‘‘ insisted upon the condition 
that she must either come back to him 
and live with him as a boarder, in the 
home of another,” or in the shanty 
above referred to. There is nothing 
here to show that a suite in a Ffth 
avenue boarding house, where the land- 
lady was no relative of the husband, 
might not have been a home over which 
the wife could satisfactorily preside as 
mistress. Still, the language is absurd 
enough, and the court does not mention 





an authority in the whole case. Surely 
none could be found for the proposition 
that the single fact that the husband 
forced his wife to “live with him as a 
boarder in the house of another” is 
ground for separate maintenance. Very 
possibly there may be facts in the case 
making the decree justifiable, but the 
language of the court, and still more 
that of the maker of the head note, 
needs revision. 





BOOK NOTES. 


Tae American State Reports, contain- 
ing the cases of general value and 
authority, subsequent to those con- 
tained in the ‘‘American Decisions ” 
and the ‘*‘ American Reports,” decided 
in the courts of Last Resort of the 
several states, selected, reported and 
annotated by A. C. Freeman, and the 
associate editors of the ‘American 
Decisions,” vol. xxviii. Bancroft 
Whitney Company, Law Publishers 
and Law Booksellers, San Francisco, 
Cal., 1893. 

This series of reports is, perhaps, the 
best acquisition a busy lawyer can add 
to his working library. Each volume 
indicates the care exercised by the edi- 
tors in selecting and re-reporting only 
cases of general importance. 

Much skill and exercise of thought is 
required to express in clear and concise 
language the principles of law deduced 
from the decisions, and the head notes 
in these reports indicate clearly that 
work in this direction is not neglected. 
The monographic notes alone are at 
times equal to a brief treatise on the 
special subject matter treated of and, as 
a rule, the index, as it should be in a book 
intended for constant use and reference, 
is complete and enables any one to find 
without delay the subject matter he 
wants. 

This volume contains cases selected 
from the reports of California, Indiana, 
Maryland, Michigan, Minnesota, Mis- 
souri, Montana, Nebraska, New York, 
North Carolina, Oregon, Pennsylvania, 
South Carolina, Texas and Washington. 





96 THE NEW JERSEY LAW JOURNAL. 


NEGLIGENCE OF ImposED Duttss oF Car- | 
, want of alphabetical arrangement re- 


RIERS OF PassENGERS, by Charles A. 
Ray. The Lawyers’ Co-Operative 
Publishing Company, Rochester, N. 
Y., 1893. 

In a short preface Mr. Ray tells some- 


thing of his purpose in writing the book. | 


He says: ‘* The profession will accept the 
decisions of the courts only as the final 


tests, and, so far as they harmonize, the | 


law is settled;” and again: ‘*The effort 
is to add something to the library of the 


working lawyer which should lessen his | 


labor and promote his rightful success.” 

A book written upon this plan does 
not give us a treatise in which the writer 
has made an effort to make the law con- 
form with his philosophical reasoning, 


but places before the profession his un- | 


derstanding of the law as gathered from 
the cases decided, and in this respect the 
profession will find in this work a valu- 
able aid. The author has stated in a 
clear, concise and practical way the law 
as it exists and has divided his book in- 
to thirty-seven chapters, thus enabling 
one looking for a particular subject to 
find it at once. The table of cases cited 
contains a large number of cases and al- 
most every page has a foot note contain- 
ing many valuable references, 

The index, while exhaustive, is poorly 
arranged, since sub-topics have been dis- 
carded and the alphabetic arrangement 
has not been adhered to except as to the 
main topic word. This, is of course, but 
a minor defect, but under the headings 
**carriers,”’ ‘‘ evidence,” ‘‘ negligence,” 
**passengers” and ‘‘street cars,” each 


of which takes up several pages of the | 





index, the absence of sub-topics and the 


quire one looking for a particular point 


| to ran through the whole of that part of 


the index. The following curious topic 

headings may be found in the index: 

Badge, Beams, Conservator, Hole, Hu- 

miliation, Metal, Money. 

A Practican TREATISE ON THE Law oF 
CuatTeL Morreaces as administered 
by the Courts of the United States, 
Complete and Exhaustive, by J. Z. 
Cobbey, in two volumes. West Publish- 
ing Company, St. Paul, Minn., 1893. 


We welcome this work as a practical 
and valuable addition to the library of 
the busy practitioner. While it is not 
clearly a treatise it is a convenient and 
useful work, for the laws and decisions 
of the various States are concisely stated. 

The statutory provisions have been 
stated and where it was found necessary 
forms have been given. 

Each volume contains an exhaustive 
table of contents in which the chapter 
divisions have been given, and under 
these in each case may be found the sec- 
tion subdivisions, showing at a glance 
the nature of the subject matter there- 
under discussed. 

Professional business men and invest- 
ment companies having to do with per- 
sonal property in the different states 
will find this work of practical value and 
many congratulate themselves upon hav- 
ing a work so well arranged and useful 
as this. 

Many cases are cited and at times 
quotations from important and leading 
cases have been given at length. 























